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Current Topics. 


Save Paper. 

THE exhortation to save paper will not fall on deaf ears so 
far as the legal profession is concerned. Solicitors are in a 
particularly good position to help in the campaign owing to 
the volume of paper work passing through their offices, and 
the high quality of the-paper used for contracts, briefs and 
correspondence, which is extremely valuable for munition 
making. While it is not necessary or advisable to go as far 
as the comedian who broadcast last week in the guise of a 
solicitor, to the effect that he meant to clear every scrap of 
paper out of his office, there are many ways in which solicitors 
may help. One solicitor, on LORD BEAVERBROOK’s first 
appeal, ransacked his office and produced a ton of paper! 
Some solicitors, however, it must be regretted, still spread 
their instructions to counsel over too great an expanse of 
paper, and it must also be observed that recent suggestions 
from the Bench that copies of correspondence should be on 
both sides of the paper and that several letters can be inserted 
on one sheet, have been by no means universally followed. 
No doubt many of these matters will be dealt with by the 
committee which the legal profession has now formed to 
encourage their own sectional salvage drive. Solicitors will 
also perform a highly useful public service by bringing to the 
attention of their clients the full effect of the Control of Paper 
(No. 36) Order, 1941. The provisions of this order, which 
deal with posters, magazines, newspapers, directories, guide- 
books, wrapping paper, and the manufacture from paper of 
table stationery, programmes and certain other articles, 
should not occasion much difficulty, and as a rule he who 
runs may read them. But advice may be sought concerning 
advertising circulars, among other matters, which are of vital 
concern to all sections of the business community. Their 
gratuitous distribution so far as they relate to the sale of 
goods or any profession, trade or business is forbidden by 
art. 6 of the order, unless printed or made before the coming 
into force of the order, i.e., 12th November. Advertising 
circulars relating solely to the sale or loan of books are not 
affected at all. No advertising circulars, however, of any 
description may be gratuitously distributed if their aggregate 
weight for any period of three consecutive calendar months 
after 3lst March, 1941, exceeds three-twentieths of the 
aggregate weight ofadvertising circulars of thesame description 
gratuitously distributed or caused to be distributed by the 
same person in the United Kingdom in the corresponding 
three months of the period of twelve months which ended on 
3lst August, 1939. The gratuitous distribution of the following 
is not forbidden: (a) circulars relating to sales by auction ; 
(6) circulars relating to the letting or sale of premises ; 
(c) trade catalogues despatched to wholesalers or retailers of 
the goods advertised therein; (d) insurance particulars sent 
in response to a request; (e) lists of stocks and shares unless 
issued by a stockbroker or other dealer in stocks or shares ; 
(f) circulars relating to seeds, plants or fertilisers sent in 
response to a request ; or (g) calendars or diaries, the aggregate 
weight of which does not exceed 56 Ibs. and which are 
distributed before 31st January, 1942. It is satisfactory to 
note that the Government is pursuing practice as well as 
precept: the London Gazette is now set in a smaller type and 
the size of some forms has been reduced. Solicitors can be 
relied on to join heartily in the salvage campaign and to 
encourage their clients to follow suit. : 


1 





Filming of Documents. 

A METHOD by which solicitors have helped themselves while 
at the same time helping in the campaign to save paper is 
referred to in the current issue of The Law Society’s Gazette. 
This is the taking of microfilms of documents instead of 
taking paper copies of them as was previously the case. 
Reference has been made in the Gazette and in this Journal 
to the arrangements by which solicitors may take their 
documents to The Law Society’s offices to be photographed 
by this process, at the charge of £5 per 1,000 exposures, or 
may have them done at their offices at a higher rate to cover 
travelling and other expenses. Up to date over 700,000 
photographs have been taken. The Gazette states that experi- 
ence shows that solicitors and their clients are not obtaining 
the fullest possible advantage from the arrangement, as no 
consistent policy has been adopted in deciding that documents 
should be microfilmed. For example, some solicitors who 
have had some of their documents filmed, have found that as 
their bills delivered and draft cost entries had not been copies 
they had difficulty in ascertaining amounts due from clients. 
Another difficulty has been that some solicitors have been 
doubtful as to the extent to which they can recover from a 
client the cost of copying that client’s documents. The result 
is that some solicitors may have refrained from having 
documents copied in the absence of the client’s express 
instructions and undertaking to pay the costs. To meet the 
difficulties of the situation, Messrs. Reprodex, 130 Mount 
Street, W.1, who at present do the work of filming for The 
Law Society, are offering an alternative scheme, under which 
they will photograph solicitors’ documents at A special flat 
rate payable through the solicitor by each client individually, 
and will also photograph the solicitor’s books of account and 
other documents belonging to him, not exceeding in all 7,500. 
pages, at a fixed fee of £10. Where this scheme is adopted by 
solicitors who have already had work done by Reprodex, 
special rates will be charged. The Gazette also notes that 
Waterlow & Sons, Ltd., Blomfield House, London Wall, E.C.2, 
have facilities for undertaking the work of restoring and 
repairing damaged deeds and documents. Where damaged 
by water, they can be cleaned and flattened out, but where 
the writing is no longer legible by ordinary means, it can be 
read by ultra-violet rays and an attested copy can be prepared 
to accompany the original. It is also possible for documents 
en parchment which, after being subjected to dry heat have 
been reduced to a hard shrunken mass, to be opened and 
identified. Every case, however, must depend on its own 
circumstances. 


Regulation 18s. 

THE debate on the King’s Speech in the Commons was of 
particular interest to lawyers by reason of a lengthy discussion 
on 26th November of an amendment to the humble address 
to His Majesty, to the effect that in view of the grave concern 
now felt in the House at the abolition of any judicial safeguard 
for the liberty of the subject against arbitrary acts of the 
Executive, and, in view of the recent dissenting judgment 
given in another place by LorD ATKIN, no reference was 
made in the Gracious Speech to any intention to submit to 
Parliament some modification of the Defence Regulations. 
Sir IRvING ALBERY, in moving. the amendment, made the 
point that the Home Secretary had overruled the Advisory 
Committee in a number of cases and suggested that where he 
did so it should be reported to a Select Committee of the 
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House. Commander Sir ARCHIBALD SOUTHBY, in seconding 
the amendment, contended that Lorp ATKIN’s judgment was 
right, while Mr. PeTHickK LAWRENCE thought that the majority 
judgment stood, and that in any case to transfer the ultimate 
responsibility from the Home Secretary to a court of law 
might tend to make the Home Secretary more lax in coming 
to his original decision. The Attorney-General quoted from 
the judgment of the then Lord Chancellor in an analogous 
case during the last war, words adopted by one or two of 
their lordships in the recent appeals, that no tribunal for 
investigating the question whether suspicious circumstances 
existed warranting detention could be imagined less appro- 
priate than a court of law. Mr. W. P. SPENs, K.C., supported 
this view, as did also Mr. MogeLwyn HuGHEsS and Major 
MAXWELL FYFE, K.C., all of whom, incidentally, are lawyers. 
Mr. D. M. Pritt, K.C., another lawyer, suggested that 
statements of detentions could be made in the Gazette, with 
the general grounds for detention, and that the reports of 
Advisory Committees should be published in full, at any rate 
after the Home Secretary had had an opportunity of con- 
sidering them. After further debate, Mr. HERBERT MORRISON 
stated that the total number of detention orders made was 
1,769, and of those 902 were on grounds of hostile origin or 
association ; 753 persons were detained under 18B (la), which 
dealt with the Fascist organisation. The remainder (114) 
consisted of persons concerned with acts of sabotage, attempts 
to get secret information, and seeking to make contact with 
the enemy. Even in borderline cases the papers were sent to 
the Director of Public Prosecutions for advice. Mr. MORRISON 
also paid tribute to the Advisory Committee and Mr. Justice 
BIRKETT, its chairman, who, he revealed, had consented to 
continue as chairman. Of the 1,567 cases reported on, he 
(Mr. Morrison) had accepted the recommendations in 1,478 
cases. Of the remainder, some were cases of hostile origins 
and associations, and others were cases of membership of the 
Fascist body. The question that the proposed words should 
be added was put and negatived. 


Bail. 

IN a letter to THE SOLICITORS’ JOURNAL the Official Solicitor 
comments on the statement in our issue of 8th November to 
the effect that every police court practitioner appreciates that 
if his client is without means there are great difficulties in the 
way of his obtaining redress in the High Court in the matter 
of bail. He writes that for many years past it has been 
possible for poor persons to apply to the judge in chambers 
for bail if it was refused by the magistrates, and that such 
applications were dealt with by the department of the Official 
Solicitor. The rule is that where an application in writing 
for admission to bail is made by a person in custody to a 
judge at chambers and the judge is satisfied that the applicant 
is unable through lack of means to instruct a solicitor and 


that no defence certificate under 20 & 21 Geo. 5, c. 32, s. 1 (b),. 


has been granted to the applicant, the judge may, with the 
consent of the applicant, assign the Official Solicitor to act 
for him. As the result of a meeting which the Official Solicitor 
attended with representatives of the Home Office and the 
Lord Chancellor’s department in 1939, a new form of cell 
card was approved, and was adopted by the Prison Com- 
missioners, which clearly sets out how relief may be obtained 
in such cases. If the prisoner desires relief, he must obtain 
a simple form of application from the governor, which the 
governor will forward, when completed, to the Official Solicitor, 
for the purpose of forwarding to the judge in chambers. We 
are glad to be able to print this corrective contribution to our 
previous ‘‘ Current Topic ’’ on this subject, as well as to note 
that the number of applications for bail dealt with by the Official 
Solicitor’s department was 60 in 1935, 74 in 1936, 83 in 1937, 
83 in 1938, 92 in 1939, 85 in 1940, and 82 up to date in 1941. 


Location of Retail Businesses. 

THE new order with regard to the location of retail businesses 
carries into operation the major recommendations of the 
Retail Trades Committee’s report on the opening of new 
shops and the restriction on categories of goods sold in existing 
shops. The Committee was appointed in May, and published 
its report early in November. The order (S.R. & O., 1941, 
No. 1784) provides that after Ist January, 1942, no person 
shall carry on a retail business at any premises in the United 
Kingdom in respect of any class of goods or business specified 
in the schedule except by licence of the Board of Trade, 
unless the business has been carried on at those premises 
during part or the whole of the period beginning 1st December, 
1940, and ending 23rd October, 1941. The schedule specifies 
forty-eight classes of goods, and also mentions the businesses 
of hairdressing, beauty treatment, circulating libraries and 
auctioneers. ‘‘ Premises” include a stall or a booth. A 
category of goods is deemed to include any other goods which 
it is customary to supply in a retail business in respect of the 
goods specifically mentioned in the category. Accordingly, 





where it is customary to supply goods in one category in 
respect of goods of a second category, the mere fact that a 
retailer sells goods of the first category does not result in his 
being deemed to be a seller of goods of the first category. 
‘‘ Supply ’’ means supply in pursuance of a contract of sale, 
work, labour and materials, hire, hire-purchase or barter. 
‘** Retail business ’’ is restricted to the business of supplying 
or procuring the supply of goods to persons who do not acquire 
them for the purpose of supplying them to other persons or 
producing other goods from them. The objects of the order, 
according to the Committee’s report, are to prevent the 
diversion of badly-needed goods from established shops, and 
of labour and transport from more essential purposes, as well 
as the disturbance of existing price levels, and the forcing 
out of business of existing traders. The order does not 
expressly deal with the case of the trader who has suffered 
from enemy action or through action taken by the Forces of 
the Crown or through requisitioning by a Government depart- 
ment, but the Committee thinks that such persons should be 
entitled as of right to a licence, subject to proper safeguards 
as to the location-of his premises and the promptness of his 
application for a licence. Applications for licences are not to 
be made before 11th December. They should be addressed to 
the Assistant Secretary, Industries and Manufactures 
Department, Board of Trade; Milbank, S.W.1. 


War Damage Claims. 

THE Chairman of the War Damage Commission, Mr. A. M. 
TRUSTRAM Eve, K.C., gave the interesting information in a 
broadcast on 21st November, that the Commission has now, 
within six months, sent out in nearly every case in which it 
took over Form V.O.W.1 from the district valuer, either a 
claim form or the necessary form of another type to those 
whose forms they took over. A small number of forms had 
been destroyed in recent air raids, and in some cases the 
Commission’s form has come back through the Dead Letter 
Office. There were undoubtedly other unavoidable reasons 
why some people had not yet received their claim forms. 
He requested, therefore, that everyone who sent in a V.O.W.1 
form and had not yet heard from the War Damage Commission 
would as soon as possible ask at the local town hall for a 
Form C.1, complete it, and send it to the regional office, the 
address of which would be found on the form. The Commission 
would then write to the person concerned and do their best 
to deal with the case as speedily as possible. He added that 
there were obviously many reasons why the statutory time 
limit of thirty days within which war damage must be reported 
cannot be observed in every case, and the Commission had 
accepted all claims, even where they were out of time, but it 
was clear that the Commission could not be expected to pay 
claims when it received its first report of the damage a year 
or more after it happened. The damage must be reported 
promptly, whether payment was to be made when the repairs 
were done or after the war. He asked everyone who had not 
yet reported their war damage to do so at once and send in 
Form C.1, as after Christmas the Commission would expect 
some reason to be given for the delay. 


Recent Decisions. . 

In Hume Pipe and Concrete Construction Co., Ltd. v. 
Moracrete, Ltd., on 17th November (The Times, 18th 
November), the Court of Appeal (MACKINNON and GODDARD, 
L.JJ., and HALLETT, J.) held that R.S.C., Ord. XI, r. 2, 
which deals with leave to serve a writ in Scotland or Ireland, 
must be construed in the light of s. 2 of the Order in Council 
(Consequential Adaptation of Enactments), 1923, and that 
the word “‘ Ireland ”’ therefore meant ‘‘ Northern Ireland.”’ 

In In re Margot Bywaters, Lid., on 24th November (The 
Times, 25th November), Stmonps, J., held, on an application 
by a liquidator of a company in voluntary liquidation for a 
stay of a distress for purchase tax, that there were no 
extraordinary or special circumstances in which the court 
could refuse to grant a stay, as an offer had been made to all 
the trade creditors, including the Commissioners of Customs 
and Excise, to buy their debts at the rate of 17s. 6d. in the £. 

In Oppenheimer v. Minister of Transport on 25th November 
(The Times, 26th November), a Divisional Court (The Lord 
Chief Justice, HUMPHREYS and AsquiTH, JJ.) held that an 
option to purchase three fields was not only an interest in 
land capable of registration under the Land Charges Act, 1925, 
but was also land or an interest in land for the purposes of 
the Land Clauses (Consolidation) Act, 1845, for which the 
holder was entitled to compensation on compulsory acquisition 
by the Crown of the land which was subject to the option. 
The court further held that a residence and fourteen acres of 
land which the option holder had bought at the same time as 
the option, and which he would not have bought without the 
option, was land held with the land to be purchased, within 
s. 49 of the Act of 1845, so as to entitle the owner to 
compensation for injurious affection. 
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A Conveyancer’s Diary. 
“Equitable Easements ”—III. 


WE have thus seen that there is no doubt at the present day 
that the court will decline to enforce either an easement or a 
restrictive covenant against an assign of the grantor or 
covenantor (even taking with notice) in the absence of land 
to be benefited or protected by the enforcement of the right. 
In connection with easements (whose doctrine owes much to 
the civil law) such land is called a dominant tenement: this 
term does not seem to be used in relation to restrictive 
covenants, which are a native growth, but it is clear that the 
requirements are identical. Indeed, the time seems to have 
come when the terminology should be assimilated. 

It might be thought that easements and _ restrictive 
covenants exhaust the whole field of rights in alieno solo 
enforceable against assigns (apart from things like annuities, 
judgments and rights of entry to support rent-charges, which 
are not in pari materia). In my view, that is, in fact, the law ; 
but there are other groups of cases which tend to a different 
opinion and which have to be explained. Of course, much 
the most important cases of this class are those relating to 
licences. Licences involve a conception which was originally 
simple, but which has got extremely involved and appears to 
me to be in need of definitive restatement. I conceive that a 
licence is a permission, conferred by one having power to 
confer it, to do that which would otherwise be unlawful. 
That is the broad idea and covers every kind of licence, 
ranging from the administrative licences now familiar (as, for 
example, a dog licence or an export licence) to the implied 
licence to enter one’s house which one confers on one’s guests 
by asking them to dinner. In real property law the conception 
is of the giving of permission to enter.on land ; such permission, 
to be useful, must be given by the person who, but for it, 
would have been entitled to damages for trespass against all 
who enter. Thus a licence is a waiver of the action of trespass. 
That is a very simple concept. The old common law courts 
then engaged themselves on the question whether a licence of 
this kind was revocable. It was clear that if it were created 
by deed it was always irrevocable, and that if it was voluntarily 
given and was not created by deed it was revocable. The 
interesting cases arose where the licence was given for value 
but, was not created by deed. Here it was eventually held 
that at common law the grantor could revoke the licence, the 
final authority being Wood v. Leadbitter (1845), 13 M. & W. 838. 
There are various earlier authorities to the contrary, such as 
Winter v. Brockwell (1807), 8 East 308; Liggins v. Inge 
(1831), 7 Bing. ; and Taylor v. Waters (1817), 7 Taunt. 382. 
All these cases are adversely criticised in ‘‘ Gale,’ who 
mentions that Taylor v. Waters was actually overruled by 
Wood v. Leadbitter. The learned deputy judge cited several 
of them in his judgment in N. v. D. (out of which this 
discussion arises), and his note indicates that he considered 
them overruled by King v. Allen [1916] 2 A.C. 54. That is 
the leading modern authority on this part of the subject ; but 
before I explain it, it is necessary to set it in its historical 
perspective. 

Wood v. Leadbitter really settled the common law. It 
stands in the same relation to the pure common law doctrine 
of licences as L.C.C. v. Allen does to the equitable doctrine 
of restrictive covenants. Wood v. Leadbitter drew the common 
Jaw rules back to a strictness from which they had been 
deviating. After it, there was little to be said on the subject 
in a common law court before the Judicature Act. In the 
meantime, however, the equity judges had been at work with 
the doctrine of notice. There was not only the line of 
authorities on restrictive incidents, like Tulk v. Moxrhay. 
There were also cases where positive rights were enforced 
against assigns on the ground of notice. In Malone v. Harris 
(1859), 11 Irish Ch. R. 33, an Irish Lord Chancellor seriously 
considered whether to give an injunction to enforce a right to 
a box in a theatre, though in the end he was content to award 
damages. In Moreland v. Richardson (1856), 24 Beav. 269, 
the English Chancery did actually enforce by injunction a 
“right of burial’’ against assigns. This case is usually 
thought of as the most extreme of its kind, since the right 
was a positive one and was in gross. In my view, however, 
such a proposition is unfounded ; on a careful reading of the 
report, it is pretty evident that the so-called ‘‘ right of burial ”’ 
was not a right in alieno solo at all, but was in truth an 
equitable fee simple in the site of the grave. Anyhow, during 
the middle of the nineteenth century the idea got about that 
equity would enforce licences against assignees on the ground 
of notice in cases not falling within Wood v. Leadbitter, or 
might do so, somewhat on the principle of the doctrine of 
part performance, in cases where the licensee had incurred 
expense on faith of the licence. 

After the Judicature Act, of course, these two lines of 
authority had both to be administered by a single court. The 





result is to be seen in Hurst v. Picture Theatres, Lid. [1915] 
1 K.B. 1. That was a case where the plaintiff sued for 
exemplary damages for assault in that he had been ejected 
by the defendant’s servants from a picture theatre occupied 
by the defendants in the course of a performance for which he 
had bought a ticket, without his having misbehaved. In fact, 
he recovered £150 damages, by the judgment of a majority of 
the Court of Appeal. The case caused some excitement in 
legal circles, as it undoubtedly overthrew Wood v. Leadbitter, 
and established that a deed is no longer necessary to make a 
licence irrevocable in the jurisprudence of the single court 
that now exists. The case is the more peculiar because the 
idea of enforcing in equity a right to sit in a seat for two and 
a half hours is a very odd one; it would hardly be of much 
practical use unless one of His Majesty’s judges happened to 
be present when one was being ejected and allowed one to 
move him then and there for an ex parte injunction. Some 
effort was also made to invoke the common law rule that a 
grantor cannot revoke a licence coupled with an interest : see, 
for example, Jones v. Tankerville [1909] 2 Ch. 440, though in 
the case of a theatre-seat it is not obvious what is the interest 
with which the licence is supposed to have been coupled. 

It seems, therefore, that the decision in Hurst v. Picture 
Theatres is barely defensible, even as a decision that a licence 
granted for value and coupled with an interest is irrevocable 
as between the original licensor and original licensee. It 
is not authority for a word more than that. It is most 
emphatically not authority for the proposition that, if 
the theatre had changed hands between the time when Hurst 
bought his ticket and the moment when he was ejected, he 
could have recovered anything at all. No such proposition 
was before the court, and it is difficult to see how such an 
idea in relation to a positive right could have been suggested 
in July, 1914, to Buckley and Kennedy, L.JJ. (sitting with 
Phillimore, L.J.), when the same two lords justices (sitting 
with Scrutton, J.) had so plainly held just six weeks earlier, 
in L.C.C. v. Allen, that even a. restrictive right is only 
enforceable against an assign where there is a dominant 
tenement to support it. 

That this view of Hurst v. Picture Theatres is correct seems 
to be completely established by the decisions of the Irish 
courts and the House of Lords in King v. Allen, decided in 
1916. In that case a Mr. King contracted (not under seal) 
with Allen & Co. that they should have permission to put 
advertisements on the side of a cinema which was to be put 
up on some land of Mr. King’s. ‘The right was to be for four 
years. Mr. King then let the site to a company, which built 
the cinema, but declined to let Allen & Co. put up advertise- 
ments. Allen & Co. successfully sued Mr. King for breach of 
contract. Now, they could not have succeeded had they not 
been damnified, and they would not have been damnified 
unless the cinema company had been within their rights in 
excluding them, as otherwise they could have got an injunction. 
In giving damages to Allen & Co. the noble and learned lords 
were necessarily holding that the licence was not good against 
an assignee (there was incidentally no doubt but that the 
cinema company had notice). King v. Allen} therefore, is 
authority for exactly the same proposition in relation to 
licences (i.e., positive rights) as L.C.C. v. Allen is in relation 
to negative stipulations. Neither can be enforced (even in 
equity) against an assign (even one with notice) in the absence 
of a dominant tenement. (Of course, if a ‘‘ licence’”’ has a 
dominant tenement it is more properly called an easement.) 
This position as against an assign does not prejudice the simple 
common law action of covenant or contract which may lie 
between original contracting parties by reason of the licensor 
having contracted to give a right, to which, by parting with 
the property, he has failed to give full effect. 

This view was evidently accepted by the learned deputy 
judge in N. v. D. He arranged under five headings the five 
conceivable ways in which D’s right might be maintainable 
against the plaintiff. Two of those five grounds he owed to 
the ingenuity of the defendants’ counsel, who had sought to 
rely on the rule of construction that in re dubia benigne 
faciendw sunt interpretationes instrumenti ut res magis valeat 
quam pereat (see ‘‘ Norton on Deeds,” p. 53). Relying on this 
maxim, the court was invited to say that D’s right was valid 
as a demise or as an equitable life estate in the site and soil. 
The learned judge had no difficulty in holding that the right 
was not a demise, because in Wilson v. Taverner [1901] 1 Ch. 
578, it had been held that just such a right to advertise created 
no estate, but was a mere licence even when expressed to be 
for a term of years. By the same token, the right was 
evidently not an equitable life estate. No doubt His Honour 
had the less difficulty in reaching this conclusion because it 
had been pointed out to him in argument for the plaintiff 
that, if the right really was a life estate in the soil, there would 
follow the staggering result that the defendant would be able 
to sell the site in fee simple, as tenant for life under the Settled 
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land Act, and so make the right a perpetual one. As the 
defendant had said in evidence that the idea was that he 
should have the board there only while he lived, this effect 
could hardly be described as ‘‘ ut res magis valeat.’’ The 
court had also remarked that there was no reason to think 
that the right might ‘“ perish,” as it was obviously valid 
between the original parties as a licence. It seems possible, 
indeed, that it might still ground an action for damages as 
against K,the original licensor, in view of N having succeeded 
against the licensee. 

His Honour then disposed of the suggestion that the 
defendant could succeed on the ground that the right was an 
easement, referring to Todrick’s Case. Similarly, he held that 


it was not enforceable as a restrictive covenant in view of 


L.C.C. vy. Allen. Finally, he reviewed most of the cases on 
licences discussed in this article, and held that this licence 
was not enforceable against an assign by reason of King v. Allen. 

The case was about a small subject-matter, but, as I have 
shown, it raised in the clearest possible way a question on 
which the law has been confused. It is, however, no longer 
confused, as the two Allen Cases and T'odrick’s Case seem 
finally to have established that no right of this class, positive 
or negative, can be enforced, in equity or at law, against an 
assign of the burdened land, taking with or without notice, 
except for the benefit of other land. That such should be so 
is most salutary, as it will prevent persons being troubled 
with novel incidents to whose creation they are not parties, 
and the law thus reaches a clarity, simplicity and precision 
which will probably be final. 


Landlord and Tenant Notebook. 

Dilapidations : Intention to Demolish Abandoned. 
THE peculiar phraseology of the second part of L.T.A., 1927, 
s. 18 (1), has caused difficulties in the past, and the recent 
case of Salisbury and Another v. Gilmore and Another (1941), 
85 Sou. J. 447, is another illustration of the puzzles which 
may confront us. 

The subsection, after providing that damages for a breach 
of covenant to keep or put premises in repair during or after 
the term are not to exceed the amount by which the value 
of the reversion is diminished owing to the breach, goes on to 
enact (after a semi-colon) ‘‘ and in particular no damage shall 
be recovered for a breach of any such covenant... to... 
put premises in repair at the termination of a lease, if it is 
shown that the premises . . . would at or shortly aftcr the 
termination of the tenancy have been or be pulled down, or 
such structural alterations made therein as would render 
valueless the repairs covered by the covenant... ”’ 

The object of this legislation is well known. A lessor had 
formerly, as was held in Inderwick v. Leech (1885), 1 T.L.R. 
484, a vested right on breach of a covenant to yield up in 
repair; he was entitled to compensation according to the 
exact amount of dilapidation at the termination of the 
tenancy ; demolition of the property on that termination in 
no way diminished his vested rights. This case was not the 
only, but was perhaps the most striking, illustration of the 
position before the 1927 Act, and there can be little doubt 
that Parliament sought to alter it by applying Hadley v. 
Baxendale principles to repairing covenants. 

The wording of s. 18 (1) shows an awareness of possibilities 
which reflects credit on the draftsman. Claims for dilapida- 
tions, or at all events actions for dilapidations, are usually 
brought after term expired ; but there is nothing to prevent 
a landlord from issuing a writ before that date; and by 
mentioning covenants to keep in as well as covenants to put 
into repair one possible means of frustrating the object of the 
enactment is anticipated. It also seems to have occurred to 
those responsible that if, in the ‘‘in particular ’’ provision, 
allusion were made only to pulling down or structurally 
altering the premises by the landlord, evasive action might on 
apt occasion be taken by reversioners, who could bring actions 
themselves and invest the proceeds in companies which were 
to perform the actual rebuilding. Hence the impersonal, if 
awkward, “ if it is shown that the premises, etc.” 

3ut it is what follows that perplexes the reader: ‘* . . . shown 
that the premises would at or shortly after the termination of 
the tenancy have been or be pulled down.’’ It is some time 
ago that the ‘‘ Notebook ”’ adverted to the problem created : 
is the court to examine the position at the time when the 
breach complained was committed, at the time when the writ 
was issued, or at the time of the hearing ? 

Now Salisbury v. Gilmore has brought matters to a head. 
The facts were that a fourteen-year lease granted by the 
plaintiff to the defendant expired in September, 1939. In 
1937 the defendant had sought to negotiate a renewal, and 
the plaintiff, no doubt mindful of certain other of the pro- 
visions of L.T.A., 1927, contained in Pt. I thereof, had 
answered that the premises were to be demolished, and had 











offered him accommodation elsewhere. The outbreak of war 
put rebuilding out of the question, and when the lease ran out 
it was not, if it ever had been, intended to pull the premises 
down. And the cost of complying with sundry repairing 
covenants was found to be £371. 

But, said the defendant, L/T.A., s. 18 (1), says ‘‘ if it is 
shown that the premises would shortly after the termination 
of the tenancy have been pulled down,’’ and I propose to 
show that they would have. The subsection does not say 
what must have happened to prevent the pulling down, but, 
if necessary, I can name the event: there’s a war on. 

Hilbery, J., looked at the matter in this way: With regard 
to the time at which the position is to be examined, the 
reference to the recovery of damages indicated that the time 
was when the tenant, who sought to bar the recovery of 
damages, put in his defence. But it followed that the second 
part of the subsection was inappropriate as well as ungramma- 
tical, for how was a tenant, sued after the expiration of the 
lease, to show that the premises ‘‘ would have been pulled 
down at or shortly after the termination of the tenancy ”’ ? 

The solution, his lordship held, was to apply the rule of 
interpretation laid down by Parke, B., in Lyde v. Barnard 
(1836), 1 M. & W. 101, i.e., read the words so as ** to suppress 
the mischief and advance the remedy.” This meant reading 
them as: “ (if it is shown that the premises) have been or 
‘vould be pulled down ’”’; and thus the injustice of depriving 
the landlord of compensation for the depreciation of his 
premises would be averted. 

It is, of course, only in exceptional circumstances that a 
court can take upon itself to re-write an Act of Parliament in 
this way; but in this case there is, in addition to the fact 
that the purpose would be frustrated, the circumstance that 
the sentence was ungrammatical, as the learned judge said. 
If it were not, one finds oneself faced with an example of 
ellipsis hardly appropriate to the occasion. 








Practice Note. 


Interpleader in County Court: Leave to Appeal 


By the County Courts Act, 1934, s. 105 (c), without the leave 
of the judge, there shall be no appeal in interpleader where 
the money claimed, or the value of the goods or chattels 
claimed, or the proceeds, is less than £20. 

Hadley sued Crocker and recovered judgment. He then 
instructed the bailiff of the county court to issue execution on 
the goods in the house of Crocker. The bailiff seizing some 
goods, Mrs. Crocker claimed the goods as hers. The registrar, 
accordingly, under s. 133, issued a summons to Hadley and to 
Mrs. Crocker calling upon them to interplead, and permitting 
Mrs. Crocker, under Ord. 28, r. 11, of the County Court Rules, 
1936, to claim for damages in respect of the seizure. This she 
did. The county court judge dismissed Mrs. Crocker’s claim 
for damages and decided against her. Mrs. Crocker appealed ; 
no leave was asked for, or granted (Crocker v. Hadley (1941), 
3 All E.R. 286). 

The Court of Appeal held that this case came within s. 105 ; 
it was an appeal in interpleader proceedings ; the value of the 
goods was under £20 and therefore leave to appeal was 
necessary. No leave being granted, the appeal did not lie. 
See Lumb v. Teal & Co. (1889), 22 Q.B.D. 675, decided under 
County Courts Act, 1888. See also West v. Automatic 
Salesman, Lid. [1937] 2 K.B. 398. 

The court was asked to refer the matter back to the county 
court judge for leave to appeal. That, said MacKinnon, L.J., 
would be ‘*‘ a most unwarrantable procedure. It would impose 
upon the county court judge the necessity of trying to 
remember the details of a case heard last May...” (at 
p. 288 of (1941), 3 All E.R.). The appeal was dismissed with 
costs. 





The supplemental valuation list for the City of London and the 
Temples, which comes into force on 6th April, shows a gross value of 
£8,658,590 and a rateable value of £6,749,309. The gross value of the 
Inner Temple is put at £22,247 with £16,754 rateable, and for the 
Middle Temple £17,375 gross and £13,355 rateable. 





PRISONERS OF WAR AND LAW BOOKS. 

With reference to our ‘‘ Current Topic” on the above, which 
appeared at p. 442 of our issue of the 22nd November, the ‘‘ Captain 
Burden ” mentioned therein should have been ‘* Captain John BuRDER,” 
a partner in the firm of Messrs. Batchelor, Pirkis & Fry, solicitors, of 
222-225, Strand, W.C.2. Captain Burder has been a prisoner of war 
since May, 1940, and we understand that he is conducting legal lectures 
and courses in the prison camp. For that purpose his firm sent him 
over a year ago a considerable consignment of law books for his 
assistance. Captain Burder is fit and well, and we are sure his many 
friends at Uppingham and St. John’s, Oxford, will be glad to know this. 
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Circuit 1—Northum- 
berland 


His HON. JUDGE 
RICHARDSON 
Alnwick, 
Berwick-on-Tweed, 
Blyth, 
Consett, 19 
Gateshead, 9 
Hexham, 
Morpeth, 5 
{*Newcastle-upon-Tyne, 
10 (B.), 12 (J.8.), 
16, 17 (R.B.) 
North Shields, 11 
Seaham Harbour, 22 
South Shields, 3, 4 
Sunderland, 11 (R.B.), 
7,18 


Circuit 2—Durham 


His Hon. JUDGE GAMON 
Barnard Castle, 
Bishop Auckland, 16 
Darlington, 3 (J.S.),17 

*Durham, 2 (J.8.), 15 
Guisborough, 
Leyburn, 8 

+*Middlesbrough, 
(J.8.) 

Northallerton, 

Richmond, 4 

t*Stockton-on-Tees, 9 
IS 


11 





Thi . 18 
West Hartle pool, 10 


(J.S.) 
Circuit 3— Cumber- 
land 


His Hon. JupGE 
ALLSEBROOK 

Alston, 
Appleby, 15 

+* Barrow-in-Furness,3,4 
Brampton, 18 
*Carlisle, 3 (R.), 17 
Cockermouth, 
Haltwhistle, 13 
*Kendal, 16 
Keswick, 18 (R.) 
Kirkby Lonsdale, 9 
Millom, 
Penrith, 19 
Ulverston, 2 

+* Whitehaven, 10 
Wigton, 12 
Windermere, 5 
a, 11 


Circuit 4—Lancashire 
His Hon. JUDGE PEEL, 
O.B.E., K.C. 


Accrington, 11 
Ce a 1, 8, 10 
(B.), 15 (J.8.) 
t*Blackpool 3, 4, 5 (B.), 
17 (J.8.) 
*Chorley, 18 
Clitheroe, 9 (R.) 
Darwen, 12 (R.) 
Lancaster, 5 
t*Preston, 2, 9, 16 (J.S.), 
19 (B.) 


Circuit 5—Lancashire 


His Hon. JUDGE 
HARRISON 

t* Bolton, 3, 10, 16 (J.8.) 

Bury, 1 (J.8.), 8 

“Oldham, 4 ii, 


(J.8.) 
*Roe hdale, 12(J.8. » 19 
*Salford, 2 (J.S.), 5, 9 

(J.8.), ‘15 », 17 Ws ») 


18 


Circuit 6—Lancashire 


His Hon. JUDGE 
CROSTHWAITE 
His Hon. JUDGE 
PROCTER 
t* Liverpool, 1, 2, 3, 4, 5, 
8, 9, 10, 11, 12, 15, 
17, 18, 19 
St. Helens, 10 
Southport, 9, 16 
Widnes, 12 
*Wigan, 11 


Circuit 7—Cheshire 


His Hon. JUDGE 
RICHARDS 
Altrincham, 3 
*Birkenhead, 4 (R.), 
11(K.), 15, 16.85 
18 (R.), 22, 29 
Chester, 2, 30 
eCrewe, 5 
Market Drayton, 
Nantwich, 
*Northwich, 11 
Runcorn, 9 
*Warrington, 4 


Circuit 8—Lancashire 


His Hon. JupGE LEIGH 
Leigh, 5, 19 
t*Manchester, 1, 2, 3, 4, 
5 (B.), 8 9, 10, 11, 
15, 16, 17, 18 
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Circuit 10—Lancashire 


His HON. JUDGE BURGIS 
* Ashton - under - Lyne, 
5, 12 (J.8.) 
*Burnley, 18, 19 
Colne, 17 
Congleton, 
Hyde, 10 
*Macclesfield, 11 
Nelson, 
Rawtenstall, 3 
Stalybridge, 
*Stockport, 2, 9, 


(J.8.) 
Todmorden, 16 


Circuit 12—Yorkshire 
His Hon. JUDGE 
FRANKLAND 
* Bradford, 2(R.B.), 10, 
12 (J.S.), 17 (R.B.) 
Dewsbury, 4 (R. 
(R.B.); 9 
*Halifax, 4, 5 (J.S.), 
19 (R.B.) 
*Huddersfield, 2, 
(J.8.), 10 (R.B.) 
Keighley, 18 
Otley, 17 
Skipton, 19 
Wakefield, 11 (R.B.), 
16, 23 (R.) 


Circuit 13—Yorkshire 
His Hon. JUDGE 
ESSENHIGH 
*Barnsley, 3, 4, 5 
Glossop, 17 
Pontefract, 
15, 16 
Rotherham, 9, 
*Sheffield, 2 (5. 8), 5 
(R.), 11, 12, 18, 19 


Circuit 14—-Yorkshire 
His Hon. JUDGE 
STEWART 
Easingwold, 15 (R.) 
Harrogate, 5 (R.) 
R.B.), 12 
Helmsley, 
Leeds, 3, 4, (J.5S.), 5 
(R.), 10, 11 (J.S.), 
16 (R.B.), 17, 18 


tw 
a 


10 (R.), 


(J.S.), 19 (R.) 
Ripon, 16 
Tadcaster, 2 
York, 9 


Circuit 16—Yorkshire 
His Hon. JUDGE 
GRIFFITH 
Beverley, 4 (R.), 5 
Bridlington, 1 
Goole, 16 
Great Driffield, 
+* Kingston - upon - Hull, 
8(R.), 9(R.), 10, 11, 
12 4 S.), 15 (R.B.), 
29 2 (R 
New Malton, 
Pocklington, 
*Scarborough, 2, 3, 9 
) 
Selby, 
Thorne, 18 
Whitby, 


Circuit 17 — Lincoln- 
shire 
His HON. JUDGE 
LANGMAN 
Barton - on - Humber, 
t*Boston, 4 (R.), 11, 
18 (R.B.) 
Brigg, 
Caistor, 
Gainsborough, 19 (R.), 
99 


Grantham, 12 
t*Great Grimsby, 2, 3 
(J.8.), 4 (R-B.), 16, 
17 (J.8.), (R 
every Wednesday) 
Holbeach, 19 
Horncastle, 13 
*Lincoln, 4 (R.) (R.B.), 


8 

*Louth, 23 

Market Rasen, 1 

Scunthorpe, 8 (R.), 15 

Skegness, 10 

Sleaford, 9 

Spalding, 18 

Spilsby, 5 (R.) 


Circuit 18 — Notting- 
hamshire 
His Hon. JUDGE 
HILDYARD, K.C. 
Doncaster, 1, 17, 18, 


19 
East Retford, 2 
Mansfield, 8, 16 
Newark, 12 (R.), 15 
*Nottingham, 3, 4(J.S.) 
(R.B.), 5, 11, 12, 
22 (B.) 
Worksop, 9, 
Circuit 19—Derbyshire 
His Hon. JUDGE WILLES 


Alfreton, 9 
Ashbourne, 


16 (R.) 





Bakewell, 2 
Burton-on-Trent, 
(R.B.) 
Buxton, 1 
*C hesterfield, 5, 12 
*Derby, 3, 16 (R.B.), 
17, 18 (J.S.) 
Ilkeston, 16 
Long Eaton, 11 
Matlock, 
New Mills, 
Wirksworth, 4 


Circuit 20—Leicester- 
shire 


10 


His HON. JUDGE 
GALBRAITH, K.C. 
Ashby-de-la-Zouth, 11 
*Bedford, 9 (R.B.), 17 
Bourne, 
Hinckley, 10 
Kettering, 16 
*Leicester, 1, 2, 3 (J.S.) 


Market Harborough, 

Melton Mowbray, 5 
(R.), 19 

Oakham, 12 

Stamford, 

Wellingborough, 18 


Circuit 21— Warwick- 
shire 

His HON. JUDGE DALE 

His Hon. JUDGE 
FINNEMORE —_ ) 

*Birmingham, . 2 
4, 5, 8, 9 (B.), 10, 
11, 12, 15, 16, 17, 
18, 19, 22, "93 


Circuit ic 
shir 
His Hon. a ROOPE 
REEVE, = ; 
Bromsgrove, 15 
Bromyard, 
Evesham, 17 
Great Malvern, 1 


ay, 3 
*Hereford, 9, 18 
*Kidderminster, 2, 16 
Kington, 10 
Ledbury, 
*Leominster, 8 
*Stourbridge, 4, 5 
Tenbury, 
*Worcester, 11, 12 


Circuit 23 — North- 
amptonshire 
His HON. JUDGE 
FORBES 
Atherston, 
Bletchley, 16 
*Coventry, 1, 2, 1¢ 
(R.B.), 15 
Daventry, 
Leighton Buzzard, 18 
*Northampton, 2 (R.), 
5 (R.B.), 8, 9 
Nuneaton, 3 
Rugby, 11, 17 (R.) 


Circuit 24— Mon- 
mouthshire 

His HON. JUDGE THOMAS 
Abergavenny, 16 
Abertillery, 9 
Bargoed, 10 
Barry, 4 

+*Cardiff, 1, 2, 3, 5, 6 
Chepstow, 15 
Monmouth, 22 

+* Newport, 18, 19 
Pontypool and Blaen- 


avon, 
*Tredegar, 11 
Circuit 25—Stafford- 
shire 
His HON. JUDGE CAPORN 
*Dudley, 2, 9 (J.S.), 16 
*Walsall, 4 (J.S.), 11, 


18 (J.S.) 
*West Bromwich, 3, 10 
(J.8.), 17 
*Wolverhampton, 5, 12 
(J.8.), 19 


Circuit 26—Stafford- 
shire 


His Hon. JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 4, 18, 19 
Leek, 8 
Lichfield, 10 
Newcastle-under- 
Lyme, 9 
*Stafford, 5 
*Stoke-on-Trent, 3 
Stone, 
Tamworth, 11 
Uttoxeter, 


Circuit 27— Middlesex 
HIs =. JUDGE TUDOR 


EES 
Whitechapel (Sitting 
at Shoreditch County 
Court), 5, 12, 19 





Circuit 28—Shropshire 


His Hon. JUDGE 
SAMUEL, K.C. 

Brecon, 12 
Bridgnorth, 10 
Builth Wells, 4 
Craven Arms, 2 
Knighton, 3 
Llandrindod Wells, 5 
Llanfyllin, 
Llanidloes, 
Ludlow, 8 
Machynelleth, 
Madeley, 11 
*Newtown, 
Oswestry, 9 
Presteign, 
*Shrewsbury, 15, 18 
Wellington, 16 
Welshpool, 
Whitchurch, 17 


Circuit 29—-Caernar- 
vonshire 
His HON. JUDGE SIR 
ARTEMUS JONES, K.C. 
Bala, 
t* Bangor, 8 
Blaenau Festiniog, 2 
*Caernarvon, 10 
Colwyn Bay, 
Conway, 11 
Corwen, 
Denbigh, 
Dolgelly, 
Flint, 
Holyhead, 
Holywell, 1 
Llandudno, 
Llangefni, 
Llanrwst, 5 (R.) 
Menai Bridge, 9 
Mold, 17 
*Portmadoc, 3 
Pwilheli, 5 
Rhyl, 12 
*Ruthin, 4 
Wrexham, 15, 16 


Circuit 30 — Glamor- 
ganshire 
His Hon. JUDGE 
a K.C. 
* Aberdare, : 
Bridgend, 2 22 (R.), 23, 
24 


Caerphilly, 18 (R.) 
*Merthyr Tydfil, 4, 5 
*Mountain Ash, 3 

Neath, 16, 17, 18 
*Pontypridd, 10, 11, 12 

Port Talbot, 19 
*Porth, 8 
*Ystradyfodwg, 9 


Circuit 31—Carmar- 
thenshire. 
His HON. JUDGE DAVIES 
Aberayron, 
t*Aberystwyth, 4 
Ammanford, 3, 18 
Cardigan, 
+*Carmarthen, 16 
+*Haverfordwest, 15 
Lampeter, 6 
Llandilofawr, 
Llandovery, 
Lianelly, 5, 17 
Narberth, 2 
Newcastle-in-Emlyn, 
Pembroke Dock, 1 
*Swansea, 8, 9, 10, 11, 
12, 13 


Circuit 32—Norfolk 
His Hon. JUDGE 
ROWLANDS 
Beccles, 
Bungay, 1 
Diss, 2 
Downham Market, 4 
East Dereham, 
Eye, 
Fakenham, 
+*Gt. Yarmouth, 18, 19 
Harleston, 
Holt, 
+*King’s Lynn, 11, 12 
+ Lowestoft, 5 
North Walsham, 
*Norwich, 15, 16, 17 
Swaffham, 
Thetford, 9 
Wymondham, 10 


Circuit 33—Essex 
His Hon. JUDGE 
HILDESLEY, K.C. 
Braintree, 

*Bury St. Edmunds, 2 
*Chelmsford, 1 
Clacton, 16 

Colchester, 17, 
Felixstowe, 3 
Halesworth, 9 

oe 
Harw 
folnewiche "10, 11, 12 
Maldon, 
Saxmundham, 
Stowmarket, 
Sudbury, 
Woodbridge, 


~] 


18 





Circuit 34— Middlesex 
His HON. JUDGE 
AUSTIN JONES 
His Hon. JUDGE TUDOR 
REEs (Add.) 
Uxbridge, 2, 9, 16 
Circuit 35 — Cam- 
bridgeshire 
His Hon. JUDGE 
CAMPBELL 
Biggleswade, 2 
Bishops Stortford, 3 
*Cambridge, 10 (R.), 16 
(R.B.), 17 (J.S.) (B.) 
18 


Ely, 12 

Hitchin, 8 

*Huntingdon, 

Luton, 4 (J.S.), 5, 

19 (R.B.) 
March, 
Newmarket, 11 
*Oundle, 19 
Peterborough, 5 (R.), 
9, 10 

Royston, 

Saffron Walden, 

Thrapston, 

Wisbech, 5 (R.), 16 
Circuit 36—Berkshire 
His Hon. JuDGE HURST 

*Aylesbury, 5,19(R.B.) 

Banbury, 3 (R.B.), 9 

Buckingham, 2 

Chipping Norton, 17 

Henley-on-Thames, 15 

High Wycombe, 4 

*Oxford, 1, 15 (R.B.) 

Reading, 11 (R.B.), 

18, 19 


Shipston-on-Stour, 23 
Thame, 18 
Wallingford, 8 
Wantage, 
*Windsor, 3, 12, 17 
Witney, 10 
Circuit 37—Middlesex 
His Hon. JUDGE 
HARGREAVES 
Chesham, 2 
*St. Albans, 16 
West London, 1, 3, 4, 
8, 9, 10, 11, 15, 17, 
18 


Circuit 38— Middlesex 
His HON.JUDGE ALCHIN 
Barnet, 2, 16 
*Edmonton, 4, 5, 9, 11, 
12, 18 
* Hertford, 3 
Watford, 10, 17 
Circuit 39— Middlesex 
His HON. JUDGE 
ENGELBACH 
Shoreditch, 1, 2, 4, 5, 
8, 9, 11, 12, 15, 16, 
18, 19, 22, 23 
Circuit 40—Middlesex 
His HON. JUDGE 
JARDINE, K.C. 
His Hon. JUDGE 
DRUCQUER (Add.) 
His HON. JUDGE TUDOR 


10, 11, i2, 15, 16, 17, 
18, 19 
Circuit 41—Middlesex 
His Hon. JUDGE 
EARENGEY, K.C. 
HisHoNn.JUDGE TREVOR 
HUNTER, K.C. we ) 
Clerkenwell, 1, 
5, 8, 9, 10, 1, or: 
15, 16, 17, 18, 19, 


22, 23 


Circuit 42—Middlesex 
His Hon. JupGE DAVID 
DAVIES, K.C. 
a 1, 2, 3, 4, 
eA gd Lg 12, 
15, 16, 17, 18, 19 
Circuit vot etal 
His HON. JUDGE LILLEY 
His Hon. JUDGE 
DRUCQUER (Add. ) 
Marylebone, 2, 3, 4, 
9, 10, 11, 12, 16, 17, 
18, 19, 23 
Circuit 44— Middlesex 
His HON. JUDGE SIR 
MORDAUNT SNAGGE 
His Hon. JUDGE AUSTIN 
JONES (Add.) 
Westminster, i, 2, 
4, 5, 8, 9, 10, 11, 12’ 
1b, 16, 17, 18, 19 
Circuit 45—Surrey 
His HON. JUDGE 
HANCOCK, M.C. 
His HON. JUDGE 
Hurst (Add.) 
— 2, 5, 9, 12, 
16 


»S 


ewandsworth, 5, & & 
8, 10, 11, 15, 17, 1 





Circuit 46—Middlesex 


His Hon. JUDGE 
DRUCQUER 
Brentford, 1, 4, 8, 11, 
15, 18 
*Willesden, 2, 3, 5, 9, 
10, 12, 16, 17, 19 


Circuit 47—Kent 


His HON. JUDGE WELIS 
His Hon, JUDGE 
HURST ee 


Southwark, 1, 2, 3, 4, 
5. 8, 9, i 22, 35, 
18, 19 


Ww salcal h, 10, 17 


Circuit 48—Surrey 


His HON. JUDGE 
KonsTAM,C.B.E., 
Dorking, 
Epsom, 3, 10 

*Guildford, 11 
Horsham, 
Lambeth, 1, 2, 

8, 9, 12, 15, 
19 
Redhill, 17 


K.C. 


4, 5, 
16, 18, 


Circuit—49 Kent 


His HON. JUDGE 
CLEMENTS 
Ashford, 1 
*Canterbury, 9 
Cranbrook, 
Deal, 5 
*Dover, 
Faversham, & 
Folkestone, 2 
Hythe, 
*Maidstone, 12 
Margate, 4 
*Ramsgate, 

t* Rochester, 10, 11 
Sheerness, 
Sittingbourne, 16 
Tenterden, 15 


Circuit 50—-Sussex 
His HON. JUDGE 
AUSTIN JONES 
HIsSHON.JUDGEARCHER, 
K.C. (Add.) 
Arundel, 
Brighton, 4, 5, 11, 18, 
19 
t*Chichester, 12 
*Eastbourne, 17 
*Hastings, 2 
Heywe ds Heath, 
* Lewes 
atm 
Worthing, { 


Circuit 51 
shire 
His Hon. 








— Hamp- 


JUDGE 
TOPHAM, K.C, 
Aldershot, 12, 13 
Basingstoke, 10 
Bishops Waltham, 3 
Farnham, 19 
*Newport, 24 
Petersfield, 8 
+*Portsmouth, 1 (B.), 4, 
11, 18 


Romsey, 5 
Ryde, 
+*Southampton, 2, 9, 16, 
17 (B. 
*Winchester, 17 
Circuit 52— Wiltshire 


His HON. JUDGE 
JENKINS, K.C, 
a 4 (B.), 11 (B.) 

Calne, 
Chippenham, 15 
Devizes, 8 
*Frome, 16 (B.) 
Hungerford, 1 
Malmesbury, 17 
Marlborough, 
Melksham, 12 
*Newbury, 10 (R.) 
*Swindon, 3, 10 (B.) 
Trowbridge, 5 
Warminster, 
Wincanton, 12 (R.) 
Circuit 53— Glouces- 
tershire 
His Hon. JUDGE 
KENNEDY, K.C. 
Alcester, 
*Cheltenham, 2, 
Cirencester, 4 
Dursley, 
+*Gloucester, 1, 15 
Newent, 
Newnham, 8 
Northleach, 
Redditch, 5 
Ross, 
Stow-on-the-Wold, 
Stratford-on-Avon, 
Stroud, 9 
Tewkesbury, 
Thornbury, 
Warwick, 19 
Winchcomb, 


3, 16 


18 





Circuit 54—Somerset- 
shire 
His HON. JUDGE 
WETHERED 
t* Bridgwater, 5 
t* Bristol, 1 (J.S.), 2, 3, 
4, 8, 12 (B.), 15 
(J.S.), 16 (R.), 17, 
18, 19 (B.) 
Minehead, 16 
*Wells, 9 
Weston - super - Mare. 
10, 11 


Circuit 55 — 
shire 
HIs Hon. JUDGE CAVE 

KC 


Dorset- 


Andove er, 10 
Blandford, 8 


*Bournemouth, 4 (R.) 
12 (J.S.), 15, 16 

Bridport, 33 

Crewkerne, 16 (R.) 


*Dorchester, 5 
Lymington, 9 

tPoole, 3, 17 (R.) 
Ringwood, 18 

*Salisbury, 4 

* Shaftesbury, 1 
Swanage, 19 

*Weymouth, 2 
Wimborne, 22 

*Yeovil, 11 


Circuit 56—Kent 
His Hon. JUDGE Si) 
GERALD Hurst, K.C. 
Bromley, 3, 9, 10 
*Croydon, 5, 12, 15, 16, 
17 


‘ 
Dartford, 4, 18 
East Grinstead, 2 
Gravesend, 8 
Sevenoaks, 1 
Tonbridge, 
Tunbridge Wells, 11 


Circuit 57—Devonshire 
His HON. JUDGE 
THESIGER 
Axminster, 8 (R.) 
t* Barnstaple, 16 
Bideford, 1 
Chard, 9 (R.) 
+*Exeter, 4, 5 
Honiton, 8 
Langport, 15 
Newton Abbot, 11 
Okehampton, 12 
South Molton, 
Taunton, 1 
Tiverton, 10 
*Torquay, 2, 3 
Torrington, 18 
Totnes, 
Wellington, 8 (R.) 


Circuit 58—Essex 
His HON. JUDGE TREVOR 
HUNTER, K.C. 
Brentwood, 16 (R.) 

Gray’s Thurrock, & 


(R.) 
Te 1(R. 2 2,8(R.) 
» (R.), 
*southe nd, 3 (R. ), er 
(%.), 12, 
(R.B.) 
Circuit 59—Cornwall 
His HON. JUDGE 
ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 
Helston, 9 
Holsworthy, 
Kingsbridge, 12 (R.) 
Launceston, 22 
Liskeard, 24 
Newquay, 
Penzance, 
+*Plymouth, 
Redruth, 11 
St. Austell, 8 
Tavistock, 23 
+* Truro, 12 


+The Mayor’s & City 
of London Court 

His Hon. JUDGE DODSON 

His HON. JUDGE 
WHITELEY, K.C. 

HIs HON. JUDGE THOMAS 

His Hon. JUDGE 
BEAZLEY 


15 (R°) 


10 


16, 17, 18 


Guildhall, 1, 3 (A.), 
4,5 78), 8, 9. 10 
(A.), 11, 12 (J.8.), 
15, 16, 17 (A.), 18 
* = Bankruptcy 
Court. 
+t = Admiralty 
Court. 
(R.) = Registrar. 
(J.S.) = Judgment 
Summonses. 
(B.) = Bankruptcy. 
(R.B.) = Registrar in 
Bankruptcy. 
(Add.) = Additional 
Judge. 


(A.) = Admiralty. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

1 December.—On the Ist December, 1851, three young 
men of the lower upper class, Holder Alleyne, M’Greachy 
Alleyne and D’Arcy Alleyne, were tried before Lord Campbell 
for conspiring to get £7,300 by false pretences from Robert 
Blair Kennedy, a friend of theirs. All four had served in the 
Army in Canada, and after their return to England in 1846 
ifolder Alleyne had told Kennedy that he had picked up an 
Ienglish mare called *‘ Pigeon ”’ of extraordinary prowess, and 
induced him to make a complicated bet that she could not 
trot a certain number of miles in an hour. On the eve of the 
match, however, such strong representations were made to 
him that she could do far more than she was backed for, that 
he paid the £7,300 to become part owner. Later on he learnt 
first that ‘‘ Pigeon’’ was really the celebrated American 
trotting mare ‘“* Fanny Jenks,’ who could do as much as 
nineteen miles and hour, and secondly: that at the time fixed 
for the match she had suddenly fallen too lame to go. The 
Alleynes (who by now were working a patent for making beer 
barrel] staves in Bermondsey) were sentenced to various terms 
of imprisonment, but escaped abroad in time. 

2 December.—On the 2nd December, 1859, John Brown 
was hanged at Charlestown in Virginia. That grim, unyielding, 
ruthless man, fanatical as his Puritan ancestors, convinced of 
a divinely appointed mission to destroy slavery by violent 
means, challenged the whole might of the United States with 
a score of men, captured the arsenal at Harper’s Ferry and 
only surrendered after defeat in battle. He was convicted of 
treason and murder and he was glad of his death, for he knew 
what sort of an inspiration it would be. As he drove calmly 
along the Virginian roads to the place of execution he observed 
quietly : ‘‘ This is a beautiful land. I never had the pleasure 
of seeing it before.”’ It was true the song they made of him, 

** John Brown’s body lies a-mouldering in the grave 
But his soul goes marching on.”’ 
Very soon his work was carried forward on the battlefields of 
the American Civil War, the slaves were emancipated and his 
task was accomplished. 

3 December.—John Mellor was born at Oldham in 1809, 
but his family soon removed to Leicester, where his father 
became mayor. Having renounced entry into Oxford 
University from a reluctance to subscribe to the Thirty-nine 
Articles, he joined the Inner Temple, where he was called to 
the Bar in 1833. He attained a good practice, took silk, and 
in 1855 became Recorder of Leicester. He subsequently 
entered Parliament as a strong Liberal. On the 3rd December, 
1861, he became a Justice of the Queen’s Bench. 

4 December.—The ‘* Waltham Blacks ”’ were a gang who 
carried on organised deerstealing and poaching on a large 
scale in the parks of the nobility and gentry. They got their 
name from their practice of blacking their faces for disguise 
and from an exploit in which they killed a keeper in Waltham 
Chase. Such a menace did they become that an Act of 
Parliament had to be passed imposing the death penalty for 
going armed and disguised on any high road, heath, common 
or down. Soon after seven of the gang were caught, sentenced 
to death and hanged at Tyburn on the 4th December, 1723. 

5 December.—On the 5th December, 1751, ‘“‘ was heard 
before the Lords Commissioners of Appeals at the Cockpit an 
appeal from the Vice-Admiralty of Gibraltar for condemning 
a Dantzig ship for carrying masts and other contraband goods 
to Spain during the late war, when their lordships reversed so 
much of the sentence as condemned the ship but without 
freight and gave no costs or damage on either side.”’ 

6 December.—On the 6th December, 1738, ‘‘ at. the Sessions 
at the Old Bailey the Lord Mayor acquainted the jury that 
the court, having taken notice of the inconvenience in the 
usual method of trying prisoners, in Which the jurors sat 
commonly to give verdicts on twelve or more trials together, 
depending on their memories or assistance of notes, has 
thought fit to alter the method of proceeding ; and accordingly 
their seats are now so placed that they might consult one 
another and give in their verdicts immediately, or, in case of 
any difficulty, withdraw for discussion.”’ 

7 December.—On the 7th December, 1895, a function took 
place in the Inner Temple Hall for the encouragement of the 
Inns of Court Volunteers. Lord Wolseley, the Commander- 
in-Chief, went thither with his wife, who was to distribute 
shooting prizes to the military lawyers. Mr. Justice Grantham 
presided and a distinguished gathering of judges and military 
officers assembled. The old drums of the ‘‘ Devil’s Own ”’ in 
the time of George III were exhibited in the Hall, and 
Grantham, J., also lent the uniform worn by his great-uncle 
at the same period. In his speech he recalled the story of how 
it was that King who gave the corps the nick-name which 
has stuck to it ever since. Lord Wolseley, who was very 





cordially received, expressed his pleasure at renewing acquaint- 
ance with a battalion of volunteers he once knew well and of 
which he had had considerable experience, and he recalled 
how formerly they had attracted general attention at 
Aldershot by the way they moved, skirmished and did outpost 
duty. He also said how much he regretted the recent 
diminution in the numbers of the corps, and pointed out that 
the fact that the privates as well as the officers were gentlemen 
and men of education belonging to a great profession made 
this the more observed upon. He hoped that the new start 
they were about to make would put new vigour into the corps. 


A STATELY OATH. 

A conjunction of glories illuminated Clerkenwell Police 
Court recently when a man who claimed to be Wladyslaw 
the Fifth, King of Poland, entered the witness-box and swore 
by Apollo to give true evidence. In the matter of oaths it is 
most often the gorgeous East which cuts across our routine 
with interesting ceremonial. The Chinaman dashes a saucer 
to the, floor, saying: ‘‘ The saucer is cracked. If I do not 
tell the truth my soul will be cracked like the saucer.’’ Once 
in a trial at Liverpool arising out of a fight between two 
Chinese gangs so many witnesses took the oath in this manner 
that by the time the last of them was called the box was 
ankle-deep in smashed crockery. A Hindu oath is taken 
facing the Ganges with a hand held over the head, and an 
uncertainty as to the exact geographical relationship between 
Brighton Police Court and the sacred river once caused a 
certain amount of difficulty. It was finally decided that the 
witness should promise ‘to tell no lies while facing the 
Ganges.’’ A Mohammedan places a copy of the Koran on the 
ledge in front of him, bends down, touches it with his forehead 
and then slowly raises his eyes to heaven. A translation of 
the sacred book is not sufficient, and this sometimes creates 
a difficulty. Brighton’s public library is (or was) in a position 
to provide the courts with a copy of the Koran found in the 
private apartments of the King of Delhi when the city was 
taken in 1857. Nearer home, divergences from the usual form 
are often unpredictable. Lord Erskine had a story of a 
witness in the Court of King’s Bench who declared that he 
would hold up his hand and swear, but would not kiss the 
book, ‘‘ because it is written in the Revelation that the angel 
standing on the sea held up his hand.’’ But Lord Chief 
Justice Kenyon said: ‘‘ This does not apply to your case, 
for, in the first place, you are no angel ; secondly, you cannot 
tell how the angel would have sworn if he had stood on dry 
ground as you do.” But after Kenyon had sent into the 
Common Pleas to consult Chief Justice Eyre, the witness was 
sworn in his own fashion. The Scots swear holding up the hand. 








Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 


The Definition of a Workman. 

In Lindsay v. Fisher, at Nuneaton County Court, the 
applicant’s case was that her late husband had died on the 
2ist February, 1941, by an accident in the course of his 
employment as a farm’ Jabourer with the respondent. The 
deceased had been a haulier and smallholder down to 
December, 1940, having cultivated about seven acres. Owing 
to the petrol shortage, and difficulty of repairs, the haulage 
business. was discontinued, and was being wound up in 
January and February, 1941. The proceeds of the sale of his 
lorry were actually received by the deceased on the 17th 
February. In the meantime he had been employed by the 
respondent in ditching, carting, threshing and mowing. For 
five consecutive days before his death the deceased had 
worked for the respondent at one shilling an hour. A 
permanent situation at £3 a week had been promised to the 
deceased, but he was accidentally killed on the highway while 
in charge of the respondent’s threshing machine. On the day 
of his death the deceased had intended to fetch his health and 
unemployment cards, but had done urgent work for the 
respondent instead. No question as to the deceased being a 
workman had been raised by the respondent personally, but 
his insurers had repudiated liability. The respondent’s case 
was that in 1940 he had done work for the deceased, e.g., 
mowing and cutting corn. The debt outstanding was £8 7s., 
which the deceased was working off, on a contra account, at 
the date of his death. If the deceased had been a servant, 
this would have been a breach of the Truck Act. The deceased 
had come:‘and gone from work as he liked, and was never a 
workman in the employ of the respondent. The deceased had 
been a smallholder, milk contractor and haulier, and had 
worked for the respondent as an independent contractor. The 
relationship had not changed after 1940. His Honour Judge 
Donald Hurst was not satisfied that the deceased ever became 
a workman. No award was therefore made. 
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Notes of Cases. 
COURT OF APPEAL Anp HOUSE OF LORDS. 
Re Greene. 

Scott, MacKinnon and Goddard, L.JJ. 30th July, 1941. 
Viscount Maugham, Lord Atkin, Lord Macmillan, Lord Wright and 
Lord Romer. 3rd November, 1941. 

Emergency legislation—Habeas corpus—Detention by the Home Secretary 
under Defence Regulations—‘ Reasonable cause *’—Burden of proof— 
Defence Regulations, 1939, reg. 18B. 

Appeal from a decision of a Divisional Court (85 Sox. J. 298). 

The appellant, Greene, having been detained by the Home Secretary 
under reg. 18B of the Defence Regulations and lodged in Brixton Prison, 
applied to a Divisional Court for a writ of habeas corpus. He stated 
in an affidavit, inter alia, that he was detained without preferment of 
any charge, without trial, and therefore prima facie illegally ; and that 
he was given a copy of the order of the Home Secretary which stated 
that the Minister had reasonable cause to believe the appellant to be 
a person of hostile associations, and that by reason of that fact it was 
necessary to exercise control over him. The Divisional Court having 
refused the application, the present appeal was brought. (Cur. adv, vult.) 

Scort, L.J., said that the regulation invited a decision, at least as a 
preliminary to action, by an executive Minister of the Crown who 
occupied a position of utmost confidence ; who had at his disposal much 
secret information which ought not to be made public—above all during 
a war; who was under a duty to keep that information and its sources 
secret ; and, finally, who could not be compelled in any court to divulge 
what he considered ought not, in the national interest, to be divulged. 
All the King’s courts recognised that inhibition and enforced it. Even 
if the issue could properly be brought before a court it would be futile 
to ask the court to decide it unless the material evidence could also be 
brought before it, and of that the impossibility seemed to be self- 
evident. For those reasons the crucial words, ‘‘ reasonable cause,” 
could not properly be construed as imposing an objective condition 
precedent of fact on which a person detained would be entitled in any 
legal proceedings to challenge the grounds for the Secretary of State’s 
honest belief, either by requiring disclosure of the confidential informa- 
tion received by the Home Secretary in the course of his official duty, 
or by tendering evidence that there was in fact no reasonable cause. 
If the Secretary of State’s information was confidential, its confidential 
character necessitated logically the conclusion that the regulation made 
him the final judge of the reasonableness of the cause on which he took 
action ; in short, that the condition was subjective and not objective. 
Even assuming that in one sense the objective existence of a’ reasonable 
cause was intended, when the Secretary of State received confidential 
information of a kind which compelled his mind to the belief in question, 
that information must necessarily constitute for him reasonable cause. 
The condition was then ipso facto satisfied, provided always that he 
formed an honest judgment. On the affidavits it was beyond dispute 
that the Minister in his own mind did arrive at an honest belief. 
It followed that the detention was truly in lawful pursuance of the 
regulation. The subject’s right of habeas corpus had not, as some still 
wrongly supposed, been abolished. It remained untouched in this war ; 
but in no one of the cases which had come before the courts had there 
been the faintest ground for imagining that the public could not 
implicitly trust the King’s Minister holding the oftice of Secretary of 
State for Home Affairs to do his very best honestly to carry out the 
onerous duties imposed on him by reg. 188. There was no legal need 
for the Home Secretary to make any affidavit ; the onus of proof was 
not on him. In the ordinary case a letter from the Home Office 
addressed to the court and identifying the order made would be « 
sufficient substitute for the gaoler’s return to the writ under the old 
practice, or at any rate an affidavit of the gaoler exhibiting the original 
of the order. The appeal must be dismissed. 

MacKinnon and Gopparp, L.JJ., agreed. 


The applicant appealed to the House of Lords. The House took time. 

Their lordships held that the applicant had not, in the circumstances, 
been prejudiced by the error in the document emanating from the 
advisory committee. 

Lorp Mavucuam said that the decision of the House in Liversidge v. 
Anderson, 85 Sou. J. 439, that the words ‘‘if the Secretary of State 
has reasonable cause to believe,” ete., in the context in which they 
were found, referred simply to the belief of the Secretary of State, 
based on his view as to there being reasonable cause for the personal 
belief which justified the detention order, was, none the less, binding 
on the House because in the earlier appeal the question had arisen in 
an action of false imprisonment and here arose on an application for 
a writ of habeas corpus. The House had also expressed the opinion 
that the Secretary of State could not be called on to disclose his 
information or grounds of belief if he took the view that it would be 
contrary to the public interest to do so. Those two propositions must 
be borne in mind in considering the propriety of acceding to the 
application for the issue of a writ of habeas corpus. The House would 
be very unwilling to curtail or diminish the rights of an applicant 
for a writ of habeas corpus ad subjiciendum, but they were sitting in a 
judicial capacity, and were bound by the law as it existed. The writ 
was not applicable as a remedy in all cases of wrongful deprivation of 





personal liberty. The present case was within ss. 3 and 4 of the Habeas 
Corpus Act, 1816, since no charge of a criminal or supposed criminal 
nature was brought against the appellant, and it was not within the 
other exceptions mentioned in the Act. The detention order was not 
an order of a court of justice, for the Minister was acting as an executive 
officer in a matter of administration. His good faith not being 
challenged, the only fact which could be examined as regarded the truth 
of the order in pursuance of the Act (assuming the order itself 
to be admitted or proved) was whether the Secretary of State had 
reasonable cause to believe the appellant to be a person of hostile 
associations and that by reason thereof it was necessary to exercise 
control over him. The Divisional Court accepted the accuracy of the 
statements in the affidavits of the two Ministers concerned, and thought 
that there was ample evidence to enable the court to come to the 
conclusion that Sir John Anderson had reasonable cause for the necessary 
beliefs. In his (his lordship’s) opinion, that conclusion, which was also 
that of the Court of Appeal, was right. It followed that the return 
was good, that the application for the writ properly failed, and that 
the appeal must be dismissed. The question whether any affidavit by 
the Secretary of State was necessary was more difficult. Sections 3 and 4 
of the Act of 1816 were confined to cases where persons had been 
confined or restrained of their liberty otherwise than for some criminal 
or supposed criminal matter, and also excepted persons imprisoned for 
debt or by process in any civil suit. In those excepted matters the 
return (in general) had been and was still conclusive. In the other 
cases, which were plainly under habeas corpus at common law, the 
judge was given power to examine into the ‘‘ truth of the facts ”’ set 
forth in the return ‘* although the return be sufficient at common law ” ; 
but the judge was not directed in all cases to make that examination, 
and he had still, and had always been treated as having, to exercise a 
discretion in the matter. (See Hobhouse’s Case (1820), 3 B. & Ald. 420 
for the proposition that the writ at common law was “ grantable of 
course.”’) As showing that that view was correct, he (his lordship) 
referred to Carus Wilson's Case (1845), 7 Q.B. 984, and the Case of the 
Sheriff of Middlesex (1840), 11 A. & E. 273. In the present case the 
circumstance that the Secretary of State was entitled to withhoid from 
the court the grounds, or some of the grounds, on which he had formed 
his belief constituted a further reason why, if there had been no affidavit 
by the Secretary of State, the Divisional Court would have acted wisely 
in refusing the application for the writ. Here there was, in his (his 
lordship’s) opinion, no necessity for an affidavit by the Secretary of 
State once the order itself was proved or admitted ; but he was not 
attempting to lay down a general rule. The appeal failed. 

Lorp ATKIN agreed, on the ground that the Home Secretary’s 
affidavit disclosed the necessary reasonable cause. 

Lorp MACMILLAN, agreeing, said that in his opinion the production 
of the Secretary of State’s order, the authenticity and good faith of 
which was not impugned, constituted a complete and peremptory 
answer to the application for the writ. It justified in law his detention 
in the absence of any relevant challenge of its validity ; and there was 
no such challenge. It necessarily followed that the Minister had no 
need to submit an affidavit. If, contrary to that view, the law required 
him to justify the reasonableness of his cause of belief, such an affidavit 
as submitted in this case would not enable the court to pass judgment 
on the matter, for it did not set out the information which he possessed 
when forming his belief. It was only an assurance of the thoroughness 
of the investigation which he had made, not a disclosure of what that 
investigation yielded. 

Lorp Wriaut, also agreeing, said that reg. 188 gave to the Secretary 
of State a plenary discretion to make a detention order against the 
appellant if he had in his own mind and according to his own judgment 
reasonable cause for the specified beliefs. The detention order relied 
upon by the Minister was ex facie good. Its authenticity was not 
disputed. The order itself sufficiently justified the detention. No 
affidavit verifying or explaining the order was necessary, any more 
than it had been in R. v. Sheriffs of Middlesex, supra. The order was 
admissible as a public executive document to show a good cause of the 
detention, and needed no extrinsic justification. 

Lorp Romer agreed. 

CounsEL: Field, K.C., and J. W. Williamson ; The Attorney-General 
(Sir Donald Somervell, K.C.) and Valentine Holmes. 

Sonicitors : Oswald Hickson, Collier & Co. ; The Treasury Solicitor. 

[Reported by R, C, CALBURN, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 

In ve Gardner; Ex parte Official Receiver v. Gardner. 
Morton, J. 20th October, 1941. 
Bankruptey—Receiving order— Bankrupt ordered to pay monthly sum 
‘during the bankruptcy ”’—Bankrupt discharged but order for monthly 
payments expressly continued—-Whether order continuing payments 

effective—Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 5), 8. 51 (1). 

Motion. 

This was a special case stated by Judge Burgis sitting at Burnley 
County Court and was a test case. The case showed that a receiving 
order was made against the debtor on the 18th January, 1934. The 
statement of affairs showed a deficiency of £357 12s. 2d. By an order 
of the Ist March, 1938, made under s. 51 (1) of the Bankruptcy Act, 
1914, £5 a month was directed to be paid to the Official Receiver a 
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trustee.out of the debtor’s salary ‘‘ during the bankruptcy ” and ** until 
the court shall order the contrary.” On the 10th March, 1938, the 
eourt granted to the debtor an immediate discharge, but directed that 
the order of the Ist March, 1938, be continued. Subsequently, an 
order was made reducing the monthly payments. The payments 
continued to be made pursuant to the order. The question raised for 
the opinion of the court was whether that part of the order of discharge 
expressly continuing the operation of the order under s. 51 (1) was 
valid and effective. Section 51 (1) provides: ‘* where a bankrupt is 
an Officer . . . or engaged in the Civil Service of the Crown, the trustees 
shall receive for distribution amongst the creditors so much of the 
bankrupt’s pay or salary as the court... may direct...” 
Section 26 (2) of the Act, dealing with the discharge of a bankrupt, 
provides that the court may grant dn order of discharge subject to any 
conditions with respect to any earnings or income which may afterwards 
become due to the bankrupt. 

Morton, J., said that there was no doubt but that, even though a 
bankrupt had been discharged, the trustee continued trustee and had 
duties to perform. The discharge of the bankrupt did not put an end 
to the bankruptcy ( Jn re a Debtor [1939] Ch. 489). Money which did 
not become vested in the trustee under s. 18 could be the subject of 
an order under s. 51. In his view the true construction of the words 
** during the bankruptcy ” in the orders of Ist and 10th March, 1938, 
did not refer to a period which came to an end the moment the bankrupt 
got his discharge. By the order of the 10th March, 1938, the court, 
in effect, imposed the condition on the discharge of the bankrupt that 
the order of the Ist March, 1938, should continue in operation. He 
had accordingly come to the conclusion that that part of the order, 
which expressly continued the operation of the order under s. 51 (1), 
was valid and effective. 

CounsEL: Victor Aronson ; P. M. Oliver. 

Soxicirors: Solicitor to the Board of Trade; Bracewell & Leaver, 
for J. K. Currie, Burnley. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Stuart v. Anderson. 
Tucker, J. 26th June, 1941. 

Emergency legislation (Defence)—Detention under Defence Regulations— 
Action for false imprisonment—Onus of proof—Defence (General) 
Regulations, 1939, reg. 18. 

Action for false imprisonment. 

The plaintiff claimed damages for false imprisonment from Sir John 
Anderson, Home Secretary until October, 1940, and Mr. Herbert 
Morrison, Home Secretary thereafter. On the 30th May, 1940, Sir John 
Anderson, under para. 14 of reg. 188 of the Defence (General) Regula- 
tions, 1939, made an order for thie plaintiff’s detention on the grounds, 
stated in it, that the Home Secretary had reasonable cause to believe 
that those named in the.schedule to the order had been or were members 
of or active in the furtherance of the objects of an organisation with 
regard to which the Minister was satisfied *‘ (a) That those in control 
of the organisation had or had had associations with persons concerned 
in the Government of, or sympathies with the system of government of, 
a Power with which his Majesty was at war, and (/) that there was a 
danger of the utilisation of the organisation for purposes prejudicial 
to the public safety, the defence of the realm, the maintenance of 
public order, the efficient prosecution of the war, or the maintenance 
of supplies or services essential to the life of the community.” On the 
4th June, 1940, the plaintiff was arrested by police officers and detained 
until the 15th November, 1940. He contended that his arrest and 
detention were without lawful justification, and it was argued on his 

- behalf that the onus must be on the defendants to show that the 
detention was lawful, and that the evidence in any case revealed facts 
which had the effect of shifting the onus back on to the defendants. 

Tucker, J., said that in Liversidge v. Anderson, 85 Sou. J. 398, in 
an interlocutory appeal, the court had intimated that the onus did 
not lie on the Ministers concerned to prove the various facts alleged 
in the order, or that the Home Secretary had reasonable cause for 
belief that it was necessary to exericse control over the detained person. 
In the present case, if the plaintiff merely proved his detention, and 
the defendants then proved that he was detained by an order made in 
pursuance of the regulation, there must be judgment for the defendants. 
The defendants had produced an order made by the Home Secretary 
purporting to be made under reg. 188. The plaintiff maintained that 
he had established matters which in any case shifted the onus of proof 
back to the defendants. If the Home Secretary had produced an 
order which was bad on the face of it, it would follow that he had not 
sufficiently discharged any onus which might lie on him. His lordship, 
having decided against a contention that the detention order was bad 
because it was a general order in which a series of alternative allegations 
had been made against more than 300 persons and not directed to 
the particular case of the plaintiff, said that reg. 18s made it clear 
that the person to decide matters arising under it was not to be any 
ad hoc tribunal or any of His Majesty’s judges, but the Home Secretary 
himself. The court had no jurisdiction to sit as an appellate tribunal 
on any decision reached by the Home Secretary, much less had it any 
power to try any such case itself to see whether it would have come 
to the same conclusion as the Home Secretary. It had, nevertheless, 





the right under its habeas corpus jurisdiction to see that the powers 
conferred on the Home Secretary by the regulation were properly 
exercised. It was sought by the action to invite the court to go beyond 
that and to inquire into the case on its merits and ascertain whether 
or not there was reasonable cause for the belief that it was necessary 
to detain the plaintiff. The court had no jurisdiction to embark on 
any such inquiry. The plaintiff must satisfy the court that the order 
for his detention was wrongly made on the ground of some irregularity 
in it, with the addition that it was open to him to establish that the 
Hoime Secretary had failed to apply his mind to one of the matters 
essential under reg. 18B, in which case he would have a claim for 
damages. There was no evidence of any such failure. In a proper 
case it might be sufficient proof that the Home Secretary had so applied 
his mind to establish no more than that the detained person had been 
a member of the British Union. !t would depend on the particular 
facts—for example, the part which a detained person had played in 
that organisation. It was not necessary for the Minister to be satisfied 
that the plaintiff, after leaving the British Union, had been a party 
to some overt act rendering it necessary to exercise control over him. 
There was clearly evidence on which the defendants had been entitled 
to exercise their discretion as they had exercised it, and there would 
be judgment for them, with costs. 

CounseL; F. W. Wallace ; Valentine Holmes. 

Soxtcrrors : Oswald Hickson, Collier & Co. ; The Treasury Solicitor. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1941. 
Building and Civil Engineering Labour (Returns) 
(Amendment) Order, Nov. 19. 
Camping (Restrictions) Order, Nov. 20. 
Canned Goods (Prohibition of Retail Sales) Order, 1941. 
Amendment Order, Noy. 14. 
Civil Defence Duties (Compulsory Enrolment) (No. 3) 
Order, Nov. 18. 
E.P. 1811-1812 (as one document). Consumer Rationing and 
Limitation of Supplies (Cloth and Apparel) Orders, 
1941. General Licences, Nov. 1 to Nov. 5. 
E.P. 1836-1836 (as one document). Consumer Rationing (No. 7) Order, 
Nov. 19, and General Licences, Nov. 19. 
Control of Paper (No. 36) Order, 1941. Direction No. 1, 
Nov. 20. 
Defence (Women’s Forces) Regulations, 1941. 
Export of Goods (Control) (No. 39) Order, Nov. 11. 
Food (Points Rationing) Order, Nov. 12. 
Food (Points Rationing) Order, 1941. Amendment Order, 
Nov. 14. 
Food (Restriction on Dealings) Order, 1941. Order, Nov. 22. 
Fugitive Criminal. Iraq (Extradition: Burma) Order 
in Council, Oct. 10. 
Fugitive Criminal. United States of America (Extradition : 
Burma) Order in Council, Oct. 10. 
E.P. 1832/8.53. Licensing (Restriction of Supply on Sunday) (No. 3) 
Order, Nov. 17. 
Limitation of Supplies (Cloth and Apparel) (No. 4) 
Order, Nov. W&. 
Limitation of Supplies (Cloth and Apparel) (No, 6) Order, 
Nov. 17. 
Limitation of Supplies (Toilet Preparations) (No. 2) Order, 
1941. General Licence, Nov. 12, re Supply of Deodorants. 
Local Loans. Treasury Minute, Nov. 11. 
Location of Retail Businesses Order, Nov. 11. 
Mines and Quarries (Canteens) Order, Nov. 19. 
Motor Fuel (Hire Service) Order, Nov. 5. 
Rationing Order, 1939. Order, Nov. 14. 
Regulation of Payment (Exports to China) Order, 
Nov. 13. 
No. 1830/S.52. Session, Court of Scotland. Procedure. 
No. 1746. Trading with the Enemy (Specified Persons) (Amend 
ment) (No. 18) Order, Nov. 13. 
Traffic on Highways Order, Nov. 3. 
Use of Milk (Restriction) Order, 1941. 
Nov. 12. 
War Damage (Private Chattels Scheme) (No. 2) Order, 
Nov. 14. 
War Risks (Commodity Insurance) (No. 5) Order, Nov. 22. 
Workmen’s Compensation. Judicial Procedure. 
Rules, Nov. 4. 
TREASURY. 
Defence (Finance) Regulations, 1939, with classified list of Orders, 


up to Nov. 11, 1941. 
[E.P. indicates that the Order is made under Emergency Powers.] 


E.P. 1848. 
E.P. 1857. 
E.P. 1824. 


E.P. 1834. 


E.P. 1863. 


E.P. 1840. 
No. 1770. 
E.P. 1808. 
E.P. 1823. 
E.P. 1871. 
No. 1844. 


No. 1845. 


E.P. 1614. 
E.P. 1858. 
E.P. 1807. 


No. 1802. 
E.P. 1784. 
E.P. 1867. 
E.P. 1745. 
E.P. 1825. 
E.P. 1787. 


E.P. 1720. 
E.P. 1809. General Licence, 
No. 1822. 


No. 1870. 
E.P. 1740/L.32. 


Copies of the above S.R. & O.’s, ete., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, London, 
W.C.2, and Branches. 











